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DETAILED ACTION 

Claims 1-21, 29-52 and 56-58 are pending in the case. 

Receipt of the Information Disclosure Statement on 6/8/06 is acknowledged. 



Election/Restrictions 

Claims 48-51 are withdrawn from further consideration pursuant to 37 CFR 
1.142(b) as being drawn to a nonelected invention, there being no allowable generic or 
linking claim. Election was made without traverse in the reply filed on 2/8/07. 

Applicant's election without traverse of Group I in the reply filed on 2/8/07 is 
acknowledged. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-3, 7, 16 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Brucato et al. (US Patent 6,100,072). 

Brucato et al. disclose a method for making a mixture of peptides and surface- 
active agents, comprising fermenting a plurality of yeast cells in presence of a nutrient 
source to obtain a fermentation product containing peptides, disrupting the cellular 
structure of some of the plurality of yeast cells which are Pichia cells, and combining the 
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fermentation product obtained from said plurality of yeast cells with a surface-active 
agent, which is a non-ionic surfactant (see col. 11 , lines 18-50). 

Claims 1-3, 6, 7, 10, 12, 13, 15, 16, are rejected under 35 U.S.C. 102(b) as 
being anticipated by Van Wijnendaele et al. (US Patent 4,683,294) 

Van Wignendaele et al. disclose a method for making a mixture of peptides and 
surface-active agents comprising fermenting a plurality of yeast cells in presence of a 
nutrient source to obtain a fermentation product containing peptides, disrupting the 
cellular structure of some of the plurality of yeast cells which are Saccharomyces 
cerevisiae cells, and combining the fermentation product obtained from said plurality of 
yeast cells with a surface-active agent, which is a non-ionic surfactant or detergent (see 
col. 3 line 53 - col. 6 line 51). The reference discloses that disruption may be 
performed by physically disrupting the cellular structure of some of the plurality of yeast 
cells (col. 5 last paragraph). The reference discloses that disruption occurs by chemical 
treatment and mechanical forces (treatment with EDTA, polysorbate 20 and isopranol 
containing PMSF, and passage through a glass beads homogenizer). 

Claims 1-3, 6-8, 10, 12-17, 29-34, 36-38 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Battistoni et al. (US Patent 3,635,97) (cited by applicants). 

Battistoni et al. disclose a method of making a mixture of peptides and surface- 
active agents comprising fermenting a plurality of S. cerevisiae cells in the presence of 
a nutrient source, disrupting some of the cells, and combining the fermentation product 
with a surface-active agent, such as anionic detergents and nonionic surfactants (col. 1- 
2, col. 4 lines 7-20). It is considered that the fermentation mixture disclosed by 
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Battistoni et al. would have some disrupted cells that have been disrupted by physical 
(during handling) means or by the chemicals, which are added to the fermentation mix. 
The reference discloses a method of treating biological systems that removing 
accumulated waste or digesting and removing organic materials using said mixture (col. 
1). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 1-3, 5-10, 12, 13, 15, 16, are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Van Wijnendaele et al. (US Patent 4,683,294) in view of "Baker's 
Yeast Production" Chapter 6, (cited by applicants). 
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Van Wijnenedaele et al. is cited for the reasons set forth above. The difference 
between the reference and the instant claims is that a sugar and ammonia are present 
as a nutrient source and fermentation is performed under aerobic conditions. 

However, Chapter 6 of "Baker's Yeast Production" teaches fermentation of S. 
cerevisiae under aerobic conditions, in which a sugar and ammonia are present (see 
page 271-275). It would have been obvious to one of ordinary skill in the art to have 
conducted aerobic fermentation of any S. cerevisiae culture, including that taught by 
Van Wignenedaele et al., including a sugar as a carbon source and ammonia as a 
nitrogen source, as taught by the textbook "Baker's Yeast Production" Chapter 6, since 
such standard methods for growth of yeast were well known in the art and since one 
would have expected such conditions to result in cell growth and production of a desired 
yeast product. Based upon the teachings of the cited references, the high skill of one of 
ordinary skill in the art, and absent evidence to the contrary, there would have been a 
reasonable expectation of success to result in the claimed invention. 

Claims 1-3, 6, 7, 10-13, 15, 16 are rejected under 35 USC 103(a) as being 
unpatentable over Van Wijnendaele et al. (US Patent 4,683,294) in view of Pointek et 
al. (US Patent 6,428,984). 

Van Wijnendaele et al. is cited for the reasons set forth above. 

The difference between the reference and the instant claims is that methods 
such as a high-pressure homogenizer, French press, or ball mill are used to physically 
disrupt the yeast cells. 
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However, Pointek et al. teach that such methods as high-pressure homogenizer 
are known in the art to be useful for disrupting cells such as yeast (col. 1-3). It would 
have been obvious to one of ordinary skill in the art to have used well known methods 
such as a high-pressure homogenizer to disrupt yeast cells taught by Van Wignendaele, 
since Pointek et al. teach that such methods are useful for disruption, and since both 
references are concerned with disrupting yeast cells in order to obtain products 
contained in the interior of the cell. Based upon the teachings of the cited references, 
the high skill of one of ordinary skill in the art, and absent evidence to the contrary, there 
would have been a reasonable expectation of success to result in the claimed invention. 



Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-21, 29-47, 52, 56-58 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Claims 29-39 are vague and indefinite in the recitation of the term "biological 
system" since this term is not defined and it cannot be determined what is intended to 
be encompassed by the term. For instance, does applicant intend that living organisms 
such as mammals, etc. are intended to be encompassed by "biological system"? 
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Claim 1 and by dependence claims 2-21, 29-47, 52-58 are vague and indefinite 
in the recitation of "fermentation product" since it is not clear what is intended. In line 4 
it is recited that the fermentation product is a "fermentation product containing peptides", 
which could encompass the yeast cells. However, in claim 2 it is recited that disrupting 
the cellular structure of the yeast cells "releases intracellular peptides from the yeast 
cells into the fermentation product". And in claim 3, it is recited that "the plurality of 
yeast cells" are separated from the "fermentation product". Therefore, it is unclear 
whether the fermentation product is the unlysed yeast cells, the internal contents of 
yeast cells, the peptides released by yeast cells upon disruption, or something else. 



Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nancy T. Vogel whose telephone number is (571) 272- 
0780. The examiner can normally be reached on 7:00 - 3:30, Monday - Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Joseph Woitach can be reached on (571) 272-0739. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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4/11/07 



NANCY VOGEL 
PRIMARY EXAMINER 



